STATE OF HAWALI
Y DEPARTMENT OF. THE CATTORNEY GE-‘.EHA;‘L
HAWAL STATE CARPITOL
47 FLOOR
HONOLULY, HAWAIL 28813
August 21, -1973
Mz . Casendra Dunn
Regional Legal Counsel
United States Environmantal
Protection Agency,
Regian IX
100 Caliifornia Street 2
San Francisco, California 94111
Dear Casendra:

I am writing in response to your memorandum dated
24, 1973 to R. O'Connell, relating to Chapter 45, Dublic
h Regulations, Departﬁent of Health, State of Hawaii

= P S S

~

it

I continue however, you should be informed that Chavter
10% proposed amended Cnapher 37; henceforth, I will be
to Chapter 37, instead of Chapter 45. I will not
elf to any comments in your memorandum which con-
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e& stence of legal authority for I would rather
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rity to meet requirements of Public Law 22-500 or EPA
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comment on Entry No. 3 states in pe
ic authority is guestionable wi
nts of Sesction 403, FWPCA. Wha
-at the Department can control ocean
ity derived from Chapter 342, Hawail
do not believe this is the case, I
ent as 1man1ng that you have not found any
hapter 37 of the guidelines promulgated
g to gecean discharges. I am of the
little significance at this juncture
ion 402(d), Public Law 92-500, no per-
ministrator objects to the issuancs of
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that it 1s wvery clear that
control is adopted pur
and General Provisicns

eral prohibition in Sect
authority to control
37 is an exercise the
32, Part ITT.
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With regard to yo
ific authority to imple
I concur. The Dir
to collect criminal
have such authority.
criminal acts of frau
of our Penal Co
cu by a coun
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with regard to the reguirem
lating to procesding in a c
tion of a pollutant into a
"any provisions of a permit
and 342-33, Hawali Revised
the Director of Health to ¢

ls. Casendra Dunn
Bage "2
‘Bagust. 21, 1973
With respect to your comments on Entry No. 10
that there is no authori in Section 22(b) permitting inspsc—
fion of premises other those of a permittee, Section 342-~1
Hawaii Revised Statutes, already bestows broad powers of entry
@nd inspaction of any actual or suspectad source of water pollu-
‘tion., That statutory provision; of course, is coatrolling.
Section 22 (b) more spscifically relates to conditions in Qermits
and is in no way inconsistent with or contradictory to the broad
powers delegated by Section 342-10. I do not understand how the
nature of Section 22(b) is guestionable. I see no 1esé toc re-
iterate in Chapter 37 what has already been made exceptionally
clear in Section 342-10. B
With regard to your comments on Entry No. 27, which
states that authority is gquestionable because it is unclear
whether Chapter 37 is issued pursuant to Part I or Part III ,
of Act 100, I do not share this concern with you for I feel |

Chapter 37 relating to water
suant
PaiT
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pollu-
to both Part I, Definitions ; !
ITT, Water ?ollutlon. The gen-—
merely reiterates Section 342-33.
abate water pollution, which Chap-—
; 1s directly delegated by Section

27 that i
.73(g) is question- i
agsoluteiv no authorlc
he could or should ]
Section 124.73(g) are !
be in wiolation

ers could be prose-

law.

ur comments on Entry No.
ment Section 124
or of H=alth has
nof do I believe
cts described in
cewt and weould
Such offend
in a eopurt of
uthority is vague {(Entry No.
1ts of Section 402 (h), FWPCA re-
ourt of law to prohibit the introduc-
treatment works if it is evident that
would be v107 ated. Sections 342-32
SLatuLaD, e broad enotgh to permit
ontrol *ni @ct sources of water
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pollutloh. (In way of analogy, see my letter to yvou dated
August 13, 1973 regarding indirect sources of air pollution.)
Any source introducing a pollutant into a treatment facility
so as to violata a condition of a permit would be "engaging
in activity which causss State waters to become polluted.”
Therefore, under Section 342-12, Hawaii Revised Statutes, in-
junctive relief may bz sought. In any case, no permittes ds-
siring to retain his permit would allow the introduction of

a pollutant into his treatment works despite the express dis-
approbation of the Department of H=alth.

Finally, with regard to your comment on Entry No. 33
that there is no authority in Chapter 37 for the enforcement
of the requirements of Section 405(c), FWPCA, I do not concur.

lthough no specific. reference to permits for the disposal
of sewage sludge into navigable waters is made in Chapter

37, statutory authority doss exist should the Dspartment
of Health desire to gain EPA authority to issus permits under
Section 405(c). Howevar, the Department has no desire to |
have such authority since sewage sludge in Hawaiil will be '
disposed of by means of sanitary land f£ills.

I believe I have responded to most or all of the points

raised in your memorandum which points concluded that authority
was =sither lacking or guestionable., In any case, since the ?
Department has already held its public hearlng:, it would be s
im pOSSlDle to meet every one of vour objections without con- |
ducting additional hearings. "I hope at least, that you will
agree with me that Chapter 37, which draws very hﬂav1ly upon

EPA guidelines, will, in spite o the points raised in your
memorandum,. not be a roadblock £5 obtaining EPA approval for
NMPDES permit authority.

What giveiuggme great concern is your not having uommentmc
on Chapter 37-A and 1in oartlcuTar, those provisions therein re-
lating to zones of mixing. ihat is your opinion of the legality
of zones of mixing as described in Chapter 37-A? As you will
note, a zone of mixing is a variance as set forth in Chapter

42, Hawaii Revised Statutes. Is the concept of zones of mixing
acceptable to EPA and consistent with P.L. 92-5007?
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Ms. Casendra Dunn
Page 4
August 21, 1973

Cnapter 37-A has alre
process and is ready for final
Sincz Chapter 342 creates such
believe that the Department ca
plately,

Thank you very much.
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ady gone through the

adoption by the Depar
a thing as a variance
by regulation sst it

We await your reply.

ery truly yours,

Henri Minette
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